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CONTRACTS LIMITING- CARRIER'S LIABILITY IN 
VIRGINIA. 



In 8 Virginia Law Eegistee, 849, this question is discussed 
in an interesting paper by John G. Haythe, Esq., of the Lynch- 
burg bar, whose article has been read with profit and pleasure by 
the writer. 

Such contracts are made daily; in fact every bill of lading em- 
braces such a contract in one form or another; and in the great 
majority of cases the amount involved is too small to give the 
Court of Appeals of Virginia jurisdiction; hence the nisi prius 
courts have to settle the many important and often difficult ques- 
tions arising, generally without the aid of a decision of the Court 
of Appeals on the question involved. These facts will perhaps 
justify another paper upon a question of such interest and gen- 
eral importance; and it is with the hope of being able to shed 
a little further light upon the law of such contracts, particularly 
in this state, that this paper is prepared. 

The first and most important question that presents itself, and 
the one upon which we find the greatest difficulty and conflict of 
opinion, is : 

CAN A CARRIER CONTRACT AGAINST LIABILITY FOR ITS OWN 
NEGLIGENCE ? 

The origin of such contracts is to be found in the peculiar 
hardships and great injustice of the rule as it was fixed by the 
common law, which made the carrier liable for the loss of goods 
in its care though caused without its fault. The measure of this 
liability was the full value of the property, though the value was 
not disclosed by the shipper and not known by the carrier until 
it was called on to pay it after the loss. The rule was rigorous 
and admitted of no exceptions save where the loss was by the 
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act of God or the public enemy. In England the Carriers' Act 
has modified this rule as to the articles therein enumerated, 
articles of large value and small bulk, and the same modification 
is made as to water carriers, and certain enumerated articles, by 
a like statute passed by Congress; and both of these statutes re- 
quire the shipper of any of the articles named to disclose to the 
carrier the true character and real value at the time of the de- 
livery and acceptance for shipment. 

By these contracts the carrier sought to have the shipper waive 
this common law liability, thus attempting to fix the liability by 
express contract between the parties, as a substitute for the 
liability fixed by the law. As was to be expected, in the efforts 
of the carriers to relieve themselves from the effects of this in- 
flexible rule wherein it operated harshly and unjustly, they 
undertook to go too far, and sought a remedy much broader and 
more comprehensive than was necessary to protect them from 
the mischiefs of which they originally had just cause of com- 
plaint, and undertook by these contracts to shield themselves 
from the consequences of their own negligence. It was right and 
proper for the carriers to protect themselves from liability for 
loss or damage caused by "sheer accident" and without their 
fault or neglect, and to this extent such contracts have been almost 
universally upheld by the courts of this country. 1 

In the Sayers case the contract relied on by the carrier pro- 
vided that in "consideration" of a "reduced rate" the shipper 
does "assume" all the risks and "release" the carrier from all 
liability not "established to have been caused by the gross negli- 
gence or delinquency" of the carrier. The opinion is an ex- 
ceedingly strong, clear and elaborate one, delivered by Judge 
Christian, and he thus expresses his conclusion : 

"From this review of the American and English decisions ; I am constrained 
to conclude that the great weight of authority is in favor of declaring that the 
salutary rule of law and public policy, which forbids a common carrier from 
exempting himself from liability by express contract or otherwise for his own 
negligence, whether gross or ordinary, should be firmly adhered to and main- 
tained by the courts of this State." 

This decision rests upon principle and public policy, and was 
not controlled by any statute, for the statute we now have on 
this subject was inserted in the Code of 1887 for the first time; 

1 Hutchinson on Carriers, sec. 248 ; Va. & T. R. R. Co. v, Sayers, 26 Gratt. 328. 
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and was evidently passed for the purpose of enacting this de- 
cision into statute law. It is to be observed that all through the 
opinion of Judge Christian he uses the words "limit" and "ex- 
empt" as meaning the same thing; and it is clear that this case 
decides that a common carrier can neither "limit" nor "exempt" 
itself from liability for a loss caused by its own negligence. It 
is true that Judge Christian is here talking about a contract 
limiting the causes for which the carrier shall be liable, and not 
a contract limiting the amount of the recovery or fixing the value 
of the property lost; but the principles are identical and the 
practical operation and effect are the same in either case. Can 
it be maintained for a moment that a contract which limits the 
amount of the carrier's liability to a certain sum, less than the 
actual value, does not exempt the carrier to the extent of the 
difference between the limited value and the actual value? But 
for the contract, would not the carrier have to answer for the full 
value? A statute, which "limits" the time within which an 
action must be brought, "exempts" the defendant from liability 
after the expiration of that time. A law which "exempts" cer- 
tain property from taxation and distress or levy, "limits" the 
property subject to taxation and levy. From the foregoing it 
would seem clear that the Sayers case decided point blank that a 
common carrier could not contract against its own negligence, 
and that the reason and principles maintained in that case, as 
well as the express language, would apply with as much force to 
the contract in the case of B. & D. B. B. Co. v. Payne 2 as to the 
one then before the court. It also seems clear that our statute 
(sec. 1296, Code 1887) negatives any such nice distinction be- 
tween the words "limit" and "exempt," as is drawn in Bailroad v. 
Payne, supra. As already stated, this statute is manifestly the 
expression of legislative approval of the doctrine laid down in 
Bailroad v. Sayers; and the very careful opinion in that case 
treats and uses these two words all through the opinion, as mean- 
ing the same thing. The statute adopts and uses only one of 
these words because it was plain that they did mean the same 
thing in the opinion of the court, and therefore it is to be sup- 
posed that the legislature adopted the court's clearly expressed 
construction of their meaning and effect in reference to such 

2 86 Va. 481. 
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contracts. It would seem, therefore, that the plain intent and 
meaning of our statute is that 

"No agreement made by a common carrier (for the purpose of relieving, 
protecting, limiting or exempting such carrier) from liability for injury or loss 
occasioned by its own neglect or misconduct, shall be valid.' ' 

This is as plain as is the intention to permit the carrier to 
contract for non-liability in cases where the loss was not caused by 
negligence. This statute does not change the carrier's liability 
as it was before the statute; it simply bars the carrier's power to 
change the law by contract as to a loss caused by its own negli- 
gence; and while, by clear implication, it permits the carrier to 
contract for non-liability as to all other losses, its clear intent, 
purpose and meaning is to forbid any agreement intended to 
change or modify its "liability" for losses caused by negligence; 
and it is plain that any agreement which does not leave this 
"liability" for negligence as it was before the agreement was 
made must violate the statute. It is a canon of statutory con- 
struction that we are to look to the conditions, the mischief and 
the contemporaneous history which called forth the enactment. 
The Bayers case is a part of the history of that statute, and the 
contract in that case presents the conditions and the mischief 
sought to be met by the legislature; and it seems to me to be 
obvious that the object of the legislature was to defeat the object 
of the contract whenever that was made to lessen the carrier's 
liability for negligence, by depriving the carrier of the power to 
make such contracts. The grant of a power by a statute or other 
instrument to do a particular thing necessarily implies the power 
to do everything essential to the proper and effective exercise of 
the power granted; hence it must be equally true that when a 
statute takes away the power to do a particular thing, it also 
takes away the power to do anything else, the doing of which 
would lead to the same result and accomplish the same object 
attained by doing the particular thing forbidden. Hence to for- 
bid a carrier to contract for "exemption" from liability for a loss 
caused by negligence is to forbid its making a contract "limiting" 
such liability, since to do the latter would accomplish the former. 
Not only are the Sayers case and the statute against such a dis- 
tinction, but Mr. Hutchinson in plain terms negatives it in sec- 
tions 249 and 250. In section 249 he says that. the "amount" 
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may be "limited," and in section 250 he tells us that such a 
limitation is a "partial exemption"; and he expressly say? that 
the majority of the coxirts hold that such contracts, when they 
seek to limit the amount of the liability to a certain sum for a 
loss caused by negligence, are contrary to public policy. And 
this doctrine is said to be based upon public policy, independent 
of any statutory enactment ; and, indeed, Judge Lewis says the 
same thing in Johnson's Admr. v. R. & D. R. Co. 3 

Yet, notwithstanding these apparently conclusive authorities, 
based upon public policy, and notwithstanding the added author- 
ity of our statute, the carrier's contract in the case of R. & D. R. 
Co. v. Payne, supra, "limiting" the carrier's liability for a loss 
caused by "gross negligence" was upheld. 

The horses in this case were lost, and it was "conceded that 
the damage was caused by the negligence of the defendant's 
agents." The shipper sued and the jury fixed the value of the 
property and rendered their verdict for $2,485. The carrier ap- 
pealed, and the court sustained the contract and held that the 
recovery must be "limited" by the value fixed in the contract, the 
result and effect of which was, I respectfully maintain, to "limit" 
the owner's recovery to $800 (the contract liability for the 
horses), and to "exempt" the carrier from "liability" to the ex- 
tent of $1,685. The court says: 

"There is no doubt that a common carrier cannot lawfully stipulate for 
exemption from liability for the consequences of his own negligence or that of his 
servants. * * * * 

" But that is not the question before us. The question here is whether, when 
the shipper signs a bill of lading, not exempting the carrier from liability for 
the negligence of himself or his servants, but limiting the amount in which the 
carrier shall be liable, in consideration of the goods being carried at reduced 
rates, such a contract, fairly entered into, is valid and binding; and we see no 
reason why, when its terms are just and reasonable, it should not be. The test 
to be applied in all such cases is, was the contract fairly entered into, and are its 
terms just and reasonable ?' ' 

With the greatest deference for the opinion of the learned 
judge who delivered this opinion, it seems to me that by the very 
"test" fixed by the court in this case, this contract should not 
have been upheld; for it was not "just and reasonable" accord- 
ing to the very authorities cited in the opinion. Hart v. Penn. 
R. Co., 4 the case most relied on by the court to support the de- 

»86Va. 975. * 112 U.S. 331. 
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cision, cites with approval Railroad Co. v. Lockwood? and cites 
this case as deciding that, "It is not just and reasonable in the 
eye of the law for a common carrier to stipulate for exemption 
from responsibility for the negligence of himself or his servants." 
Does the court mean to say that it is not just and reasonable for 
a carrier to contract for total exemption, but that it is just and 
reasonable to contract to "limit" its liability to one-third of what 
it would have been but for the contract? Judge Christian also 
cites and quotes from the opinion of Mr. Justice Bradley in 
Railroad v, Lockwood a as authority for the decision in the Sayers 
case, and beyond a doubt the latter case and the Payne case can- 
not be reconciled upon reason or principle. 

Attention is called especially to the language of Mr. Justice 
Bradley in Railroad v. Lockwood"' where it is said that the posi- 
tion of the carrier and the shipper is not upon a "footing of 
equality," and that the carrier has the power to dictate the terms 
of such contracts. 

Can it be said that it is "just and reasonable" for a carrier to 
take advantage of this position and practically hold up the ship- 
per until he is forced to "release" the carrier from all liability 
for a loss caused by anything short of "gross" negligence and 
"fraud"; and until he further agrees, that, in the event of loss 
by fraud or gross negligence, he will demand only a third of the 
actual loss? The court seems to rest the decision upon the pre- 
tense made in the contract that the shipper got a "reduced rate," 
and, to judge by the authorities cited in the opinion, the court 
adopted the theory that the rate was fixed by the value. But is 
this theory supported? There is not a word in that contract to 
indicate that the rate was affected by the value; per contra the 
contract says in terms that the "reduced rate" was given in order 
to get the owner to "assume and release" the carrier from "all 
injur}-, loss and damage" (to the full extent of the actual value, 
whatever that value might be), not caused by gross negligence. 
Now if the rate was "graduated by the valuation" (as was said 
to have been the case in Hart v. Railroad, supra) what becomes 
of the consideration to induce the owner to "assume and release" 
the carrier from liability for "all injury, loss and damage"? 
There was no such "release" as this in the Hart case; on the con- 

5 17 Wall. 357. i Supra. i Sujjra. 
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trary, the contract there only released the carrier for loss or 
damage arising from the inherent nature or vice of the animals 
and such as was "beyond the control of the company," and for 
which the law itself would not have held the company liable. 8 
There was no attempt to "release" the carrier from any legal liabil- 
ity or duty, unless it was in naming an "agreed valuation" as the 
limit of the liability assumed by the carrier; and as to this the 
court says : 

"It must be presumed from the terms of the bill of lading, and without any 
evidence on the subject, and especially in the absence of any evidence to the 
contrary, that, as the rate of freight expressed is stated to be on the condition 
that the defendant assumes a liability to the extent of the agreed valuation 
named, the rate of freight is graduated by the valuation." 

It is established by the weight of authority that a carrier may 
contract for total exemption against any loss not caused by negli- 
gence. It is likewise established that it cannot contract for ex- 
emption, either total or partial, as to a loss caused by negligence, 
even in the absence of a statute forbidding it, except in those 
eases falling within the principle of the English Carrier's Act 
and the Federal statute referred to, which have been followed by 
the courts in this country, and discussed by Mr. Hutchinson in 
section 250, and within which class it would seem the Payne ease 
was sought to be ranked. Of such cases, limiting the carrier's 
liability to an agreed value, Mr. Hutchinson says: 

" But the rule must undoubtedly be confined to those cases only which properly 
fall within it, which are those in which, as the basis of the carrier's charges and 
responsibility, the value, being called in question, has been so represented by 
the shipper, or so agreed upon between him and the carrier as to estop the ship- 
per from afterwards alleging that it was more." 

And he cites and puts the Hart case within this class, quoting 
at length from the opinion in that case. From these authorities 
the correct conclusion seems to be (in the absence of any statute) 
that the shipper will only be bound by the value stated in such 
a contract, in the event of loss by the negligence of the carrier, 
in those cases in which the value was actually agreed upon and 
measured and controlled the rate; in which case it would amount 
to a fraud to permit him to recover a greater value. 

In the case of Louisville R. Co. v. Wynn/ the contract was pre- 
cisely like the clause upheld in the Payne case; it did not have 

» Hutchinson on Carriers, sees. 216-217. • 88 Tenn. 320. 
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any provision releasing the carrier from "all injury, loss and 
damage" not caused by "gross negligence." It provided simply 
that in the event of loss or injury the amount claimed should not 
exceed $100 per horse. The question raised and decided was the 
identical question decided in the Payne case. The court said: 

"Manifestly the stipulation does not contemplate total exemption from 
liability; it only provides for partial or limited exemption. Upon that distinc- 
tion the nice and important question arises, can a stipulation of the latter 
character stand before the law when one of the former cannot? Or, to state the 
same question differently, and so as to apply it more directly to the facts of this 
case, the rule of law being established, as we have seen it is, that the defendant 
could not lawfully have contracted with the plaintiff that it would in no event 
be liable for any part of the value of the mare, if lost or destroyed, can the 
limitation of its liability to $100 be upheld in the courts if it should appear 
that her death resulted from the negligence of the company, and that she was 
in fact worth eight times the amount as the jury found her to be ? We un- 
hesitatingly answer, No. 

"The carrier cannot by contract excuse itself from liability for the whole or 
any part of a loss brought about by its negligence. To our mind it is perfectly 
clear that the two kinds of stipulation — that providing for total and that pro- 
viding for partial exemption from liability from the consequences of the carrier's 
negligence — stand upon the same ground and must be tested by the same prin- 
ciples. If one can be enforced, the other can; if either be invalid, both must 
be held to be so, the same considerations of public policy operating in each case. 
With great deference for those who may differ v.ith us, we think it entirely 
illogical and unreasonable to say that the carrier may not absolve itself from 
liability for the whole value of property lost or de^royed through its negligence, 
but that it may absolve itself from responsibility for one-half, three-fourths, 
seven-eighths, nine-tenths or ninety-hundredths of the loss so occasioned. " (Note 
2 to sec. 250 Hutchinson on Carriers. ) 

This case also cites Hart v. Railroad Co., supra, and shows that 
it is not in conflict with the views expressed. And this case is 
not rested upon any statute, but upon "public policy," and it is 
supposed that there was no statute applying or it would have been 
referred to. Yet in our court a contract much more obnoxious 
to public policy is upheld, notwithstanding we have a statute de- 
claring contracts exempting carriers from liability for losses 
caused by negligence to be void. Such a contract has not been 
before our Court of Appeals since the decision in the Payne case, 
and little light has been thrown on this particular question since 
that time. In N. & W. R. Co. v. Harman, 10 it is said that a 
"common carrier cannot contract for exemption from liability 
for injury or loss caused by its own neglect." (Italics mine.) 

w 91 Va. 601. 
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This does not cover the question here discussed. In C. & 0. R. 
Co. v. Banks 11 it is held that failure to provide proper facilities 
for loading and unloading cattle is negligence, "against which a 
common carrier is not permitted to contract," and there was a 
contract in this case exempting the carrier from all liability ex- 
cept such as was incurred by "gross" negligence. Both cases 
cite our statute, section 1296. In the event that such a con- 
tract as was before the court in the Payne case comes before the 
present court, will they follow or overrule that case? 

If this decision is binding authority in this state, then there 
is no doubt but that a carrier may, by a contract reciting that it 
gives a "reduced rate" of freight, "limit" its liability for a loss 
caused by "gross" negligence, to any extent which falls short of 
total exemption. 

The very statement that the rate is a "reduced rate" raises the 
presumption that it is not based upon the valuation, but is given 
for the immunity from liability where such immunity is provided 
for. A rate that is based on valuation cannot be a "reduced 
rate," for the moment that the value is fixed, this establishes a 
fixed and regular rate for that particular value according to the 
graduated rcale <f rates, and a rate thus established is in no 
sense a "reduced rate." There was not a word in the contract in 
the Hart case about "reduced rates," and the case was clearly 
within the principle, as the court expressly stated, applicable to 
those cases where there is an "agreed valuation" and the rate is 
"measured" by this valuation; and such contracts are in no sense 
contracts for immunity from liability for negligence; for the 
carrier is liable by the very terms of the contract for the "agreed 
value," and this value is considered the actual value because it 
would be a fraud to make this value measure the carrier's hire 
and then adopt a higher value to measure his liability in the 
event of loss. It, therefore, seems clear that the giving of a valu- 
able consideration (the "reduced rate") cannot possibly make 
valid a contract forbidden by either public policy or by statute, 
and which, but for the consideration, would be confessedly void. 
We all know that, as a matter of fact, value (within itself) . is 
rarely a material factor in fixing the rate for freight, though it is 
often the material element in fixing express rates. This is 
proved by an examination of the Virginia statutes on this subject 

» 92 Va. 495. 
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(sections 1202, 1215 and 1219) from which it would appear that 
the only instances in which the law regards, or makes the value the 
material factor in fixing the rates, are in the carriage of "coin, bul- 
lion, bank notes, bills of exchange, promissory notes, or other evi- 
dences of debt," for the carriage of which express companies are 
allowed to charge "not exceeding one-tenth of one per cent, of the 
value of the same for every one hundred miles." The official class- 
ification of rates of all carriers proves the same thing. "Coin, bul- 
lion, bank notes" and such valuables are "not taken" or classi- 
fied by freight carriers. 

Of course if a contract providing exemption, total or partial, 
from liability for negligence, is void, then the assent of the shipper, 
whether evidenced by his signing the contract or by mere accept- 
ance, is immaterial; but assuming that such a contract may be 
valid, under the decision in the Payne case, the next question that 
arises is, how is the fact of the making of such contract to be estab- 
lished ? 

MERE ACCEPTANCE OF BILL OF LADING CONTAINING THE EXEMPTION 
WILL NOT BIND THE SHIPPER UNDER VIRGINIA LAW. 

All the authorities agree that there must be "assent" on the part 
of the shipper, for it is a "contract," and Mr. Haythe states in the 
article referred to (supra) that this assent may be implied by the 
mere acceptance of the bill of lading; and that it need not be signed 
by him. I concede that this is established by the weight of author- 
ity in the United States as to contracts which can be lawfully made, 
but I do think it would not be so held in this state as to any such 
contract. The exact question has never been before the court, and 
hence the question has never been expressly ruled on here. 

Treating it, therefore, as an open question in this state, to be de- 
cided upon reason, principle and public policy, rather than upon 
the mere balancing of the weight of authority pro and con, it is to 
my mind clear that such contracts (if they are to be upheld at all) 
should only be enforced against the shipper in those cases where 
knowledge of and assent to the stipulations and conditions on his 
part is proved by his signing the paper, for the following reasons : 

First. It is the duty of the carrier, upon demand, to "issue dupli- 
cate freight receipts to shippers, in which shall be stated the class 
or classes of freight shipped and the freight charges over the road 
giving the receipt." (Acts 1891-2, ch. 614, sec. 7.) The shipper 
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has the legal right to demand this receipt without being subjected 
to terms, conditions, or being required to contract for it. He also 
has the right to presume, without reading the receipt, that it is 
what the law requires to be delivered to him, and nothing more. 
This alone seems to me to be sufficient to repel assent on his part 
to any other contract than that created by the law by the mere de- 
livery of the goods by the shipper and the delivery of the receipt by 
the carrier ; and to put upon the carrier the burden of showing the 
shipper's assent to an additional contract by some additional fact 
other than his mere acceptance of the receipt; for it is plain that 
mere acceptance of the receipt (which would have been delivered 
and accepted as a receipt for the goods in any event) is perfectly 
consistent with the theory that a special contract was not made. It 
is no answer to say that the shipper had the opportunity and was 
under the duty to read his receipt: (1) Because a shipper has the 
right to rely upon the presumption that the carrier has given him 
the receipt which he was entitled to have and the carrier was bound 
to deliver ; and especially is he entitled to presume that the carrier 
will insert nothing in his receipt to his prejudice; (2) Because, to 
say that the shipper might have read the rece pt, is to bind him by 
constructive notice of a thing as to which there was nothing to put 
him upon inquiry and nothing making it his legal duty to inquire. 
The duty, according to reason, justice and principle, would be upon 
the carrier to give actual knowledge to the shipper that his receipt 
contained limitations upon its legal liabilities. All the authorities 
as to constructive notice are to the effect that it ■will never be im- 
puted where there was no legal duty to ascertain the fact and 
nothing to put the party sought to be bound upon inquiry. 

Second. It is against sound public policy for the reasons stated 
in Railroad Go. v. Lockwood, supra. The contracts being within 
themselves in derogation of the law and against public policy, the 
evidence to establish them should be the best of which the nature of 
the transaction is capable ; and of such a character as to reduce the 
power of the carrier to abuse the right to a minimum; and nothing 
will accomplish this as effectively as requiring such contracts to be 
signed by the shipper, and nothing could give the carrier better 
opportunities for imposition and abuse of its power, than to permit 
such contracts to le established by mere acceptance'. 

Third. It is the legislative policy in this state to require con- 
tracts releasing carriers from their legal liabilities to be signed, 
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even as to matters for which they would not be liable at common 
law. (Code, sec. 1295.) Is there any reason for requiring the 
release of this purely statutory liability to be signed, which would 
not apply with equal force as to an exemption or release of a com- 
mon law liability? 

Fourth. In all the Virginia decisions, in so far as they shed any 
light on the subject at all, or indicate an opinion, it is to the effect 
that all such contracts must be signed by the shipper. 

In the Payne case, the contract being signed, this question oi 
course could not have been raised, but it seems clear that the presi- 
dent of the court was of opinion that such contracts should be 
signed, the inference from whit he said being that such contracts 
would be upheld only "when the shipper signs" the "bill of lading," 
supra. In N. & IF. B. Co. v. Harman and C. & 0. B. Co. v. Bank} 2 
there were such contracts, but it does not appear whether they were 
signed by the shipper or not. It is fair to presume that they were, 
for the carriers relied on the contracts in both cases to defeat re- 
covery, and had they not been signed the question would certainly 
have been raised and disposed of some way, or referred to in the 
opinion of the court. The next case falls little short of a decision 
of the point, and is certainly an expression of opinion almost on the 
very question. It is the case of B. & A. B. Co. v. Patterson Tobacco 
Co. 1 ' 6 In this case, in delivering the opinion, Judge Keith says that 
the statute (section 1295) establishes a rule of evidence for the 
purpose of protecting shippers from imposition. As justifying 
such a rule he gives the following reason : 

"It has therefore come to pass that bills of lading, like policies of insurance, 
have been expanded into cumbrous documents, in which the liability of the 
carrier is hedged about by almost innumerable exceptions, conditions and 
exemptions, to which no one ought to be bound until they have been brought to 
his knowledge and attention and have received his intelligent approval." 

Another decision which comes very near deciding the identical 
question and is almost a conclusive authority, is Western Un. Tel. 
Co. v. Powell. 1 * That was an action under the statute for failing 
to deliver a message. Among other things, the defendant company 
relied upon certain stipulations printed upon the message blank 
upon which the message was written, exempting it from liability. 
Judge Buchanan, as to this, said : 

" The record does not show that the defendant in any way restricted its general 
> 2 Supra. » 92 Va. 870. " 94 Va. 268. 
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liability for the service which it undertook to render, and, in the absence of such 
a contract, it cannot rely upon the conditions of the message blank upon which 
was written the message delivered to the telegraph company for transmission. 
The plaintiff did not sign that blank, nor did he authorize any one else to do so 
for him." 

(The plaintiff was the sender of the message.) 

For these reasons and under the foregoing authorities, I con- 
fidently submit that, even granting that a common carrier may con- 
tract for partial exemption from its liability for a loss caused by 
negligence, yet in order to do so the burden will he upon it to show 
that the shipper assented to such a contract; and that the mere 
acceptance by the shipper of the carrier's receipt is no evidence in 
this state of such assent; but the carrier must show actual knowl- 
edge of the shipper of the terms of the contract, at the time of the 
acceptance; and that the only proper way to show such knowledge 
is by proving that the contract was signed by the shipper. 

Tazewell, Va. Wm. H. Werth. 
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Section 11 of the Constitution of Virginia provides — That no 
person shall be deprived of his property without due process of law ; 
and in controversies respecting property, and in suits between man 
and man, trial by jury is preferable to any other, and ought to be 
held sacred. 

Section 100 gives the Legislature power to establish other courts 
than those mentioned eo nomine, in the Article on the Judiciary 
Department, as "courts of land registration." The provision is as 
follows : "The General Assembly shall have power to establish such 
court or courts of land registration as it may deem proper for the 
administration of any law it may adopt for the purpose of the settle- 
ment, registration, transfer, or assurance of titles to land in the 
state, or any part thereof." 

I take it that no one will contend that section 100 in any way 
affects or changes the law of "due process." A permission to the 
legislature to multiply the number of courts was not intended to 
change the fundamental doctrine of "due process" or nullify the 
section wherein it is guaranteed. That being so manifestly true, 



